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is admitted. L. & N. R. R. Co. v. Kentucky (1902) 22 Sup. Ct. 
Rep. 95. Thus there remains but one question in the principal 
case : Does the Kentucky constitution regulate interstate com- 
merce ? 

The dissenting justices of the United States Supreme Court, 
Brewer and Gray, claimed that Kentucky had merely applied the 
National law, — that a greater charge shall not be made for a short 
than for a long haul, — to its own domestic commerce. This, they 
said, was not regulating the national law, but using it as a stand- 
ard. This view ignores economic conditions. Since the rate for 
the through freight was greater than the actual cost of its move- 
ment, it left something towards the payment of the fixed expenses 
of the railroad, — interest on capital, maintenance, etc. Hadley, 
Railroad Transportation, 70, 73. While this was less than its pro- 
portionate share, it was better than nothing. By raising the twelve 
cent charge, all this traffic would go by boat, its assistance in the 
payment of fixed expenses would be lost, and a corresponding 
increase in local rates would be required. The rate was, therefore, 
reasonable and warranted by competition. But the Kentucky con- 
stitution orders a proportionate reduction in local charges. The 
local business was larger than the through traffic. To conduct it 
at correspondingly low rates would mean bankruptcy. The lesser 
of the two evils would be to raise through rates. And thus the 
State would regulate interstate commerce as effectively as by injunc- 
tion. The conclusion of the majority of the Court seems correct. 



Shares in Joint-Stock Associations. A case has recently been 
decided in the Appellate Division of the New York Supreme Court, 
First Department, which turned on the question whether shares in 
a joint-stock association are interests in land, in respect to the real 
estate owned by the association. Forty-six of the one hundred 
shares in the New York Times Association had been devised, and in 
estimating their value in order to impose the transfer tax, the 
appraiser had taken into account the value of the Times building. 
This was held to be erroneous, as taxing interests in land, which are 
exempted from the tax under the Laws of 1891, c. 215, § 1. 
O'Brien, J. dissented, being of opinion that the property of a joint- 
stock association belongs to the association and not to the share- 
holders, and that these, like the stockholders of a corporation, own 
only shares, which are personalty. Matter 0/ Jones (1902) 69 App. 
Div. 237. 

Though joint-stock associations were at common law nothing 
but partnerships, legislation has given them many of the incidents 
of corporations. Their nature has been discussed by the New York 
courts in Waterbury v. Merchants' Union Express Co. (1867) 50 
Barb. 157; Westcott v. Fargo, (1875) 61 N. Y. 542; People v. 
Wemple, (1889) 117 N. Y. 136; and People v. Coleman, (1892) 133 
N. Y. 279. In the Waterbury case, Barnard, J., in delivering the 
opinion of the General Term, said that a joint-stock company has 
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all the attributes of a corporation except the use of a common seal, 
and held that the relations of a shareholder to the company are to 
be determined according to the rules applicable to corporations 
rather than those applicable to partnerships. In Westcott v. Fargo, 
supra, the Commission of Appeals held that a joint-stock company 
may be sued at law in the name of its president by a shareholder as 
well as by a stranger, the president, for the purpose of actions, 
being considered a corporation sole. The only question in People 
v. Wemple, supra, was whether such a company was taxable under a 
statute providing for the taxation of "every corporation, joint-stock 
company or association whatever, now or hereafter incorporated or 
organized, " and the company was held taxable. The great similarity 
between a corporation and a joint-'stock company was pointed out, 
and the company was called an artificial body. In People v. Cole- 
man, supra, these associations were held not taxable as corporations, 
and it was decided that although many of the powers of a corpora- 
tion have been conferred upon joint-stock companies, the latter 
remain distinct from corporations both in the intent of legislative 
enactment and in their essential character. Though the views of 
the judges in these two last cases are not thoroughly harmonious, 
they agree in the general result that a joint-stock company, though 
not a corporation, is a partnership with some of the powers of a 
corporation. Nothing is said in them in regard to the ownership of 
association property or the nature of the shareholder's interest. In 
the Waterbury case, supra, however, Barnard, J., declared that the 
' ' property or capital [of these associations] is represented in shares 
or certificates of stock differing in no respect from shares and stock 
certificates of corporations," and "the situation and relations of a 
shareholder in one of these associations are in other respects like, 
and very exactly like, those of a stockholder in a corporation." 
This is the same position as that taken by O'Brien, J. , in the recent 
Appellate Division case, and is believed to be the sound one. From 
a business point of view the association resembles the corporation 
more closely than the partnership; it is not affected by the share- 
holder's death or the transfer of his interest, and the latter has no 
voice in the management; he is an investor rather than a partner. 
On the death of a shareholder his shares go as a single interest to 
his executor. It would seem reasonable therefore to hold that the 
shares are in all respects like those of a corporation, and personal 
property for all purposes. The argument that there is no juristic 
person in whom the ownership can vest, even if true of a partner- 
ship, is not necessarily true of a joint-stock association; for it may 
be suggested in reply that the legislature, in enacting that such an 
association may "purchase, hold and convey" real estate in the 
name of its president (Laws of 1867, c. 289) has given it juristic 
existence sufficient at least to be an equitable owner. The Supreme 
Court of Pennsylvania, in what is believed to be the only other case 
in which this question has arisen, has decided that shares in a joint- 
stock association are personal property. Estate of Oliver (1890) 
136 Pa. St. 43- 
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Treated as a question of ordinary partnership law, moreover, this 
decision of the Appellate Division appears to be in conflict with the de- 
cisions of the Court of Appeals. In VanBrocklenv. Smeallie (1893) 140 
N. Y. 70, in an action on contract in which the measure of damages 
was different for real and for personal property, it was held that the 
sale of an entire interest in a partnership which owned real estate, 
was a sale of personal and not of real property. Finch, J., de- 
clared that the interest of a partner in the partnership property is 
exactly the same as that of a stockholder in the corporation prop- 
erty; "that one is incorporated and the other not is the sole dif- 
ference between them without at all affecting the common and 
identical character of the property owned in each." That the trans- 
fer of a partner's interest passes no title to any of the partnership 
property, but gives only a right to a share in the assets after the 
partnership debts have been paid, is established law in New York. 
Menagh v. Whitwett, (1873) 52 N. Y. 146; Tarbellv. West, (1881) 
86 N. Y. 280; Woods. Am. Fire Ins. Co., (1896) 149 N. Y. 382. 
In the case last cited, a policy of insurance on firm real estate was 
to be void if the firm did not have unconditional and sole owner- 
ship, and was held not to be avoided by the fact that one of the 
partners had assigned for the benefit of creditors. " Since the title 
to the real estate held by a partnership is in the firm, and not in 
the individual members of it," said the court, "the title was unaf- 
fected by the assignment of one of the members." "An assign- 
ment by one partner of his share in the partnership stock simply 
transfers any interest he may have in the surplus after payment of 
the firm debts and the settlement of firm accounts. " If the title 
is in the firm and the partner can transfer only a right to share in 
the proceeds, he can have nothing more himself. Such is said to 
be the English law. Lindley on Part. 6th Eng. ed. p. 348. This 
right is of course personalty. 

The same result would seem to be reached through the doctrine 
of conversion — which is, perhaps, but a different expression of the 
same idea. Though the doctrine has not been adopted in this 
country to the same extent as in England, Sumner v. Bucham 
(1847) 2 Barb. Ch. 165, Fair child v .. Fair child, (1876) 64 N. Y. 
471, nevertheless if the partners expressly or impliedly agree among 
themselves that the real property is to be treated and administered 
as personalty for all purposes, effect will be given to the agreement. 
Barrow v. Calkins, (1897) 154 N. Y. 503. And where partnership 
funds are invested in realty to be used for partnership purposes, the 
fact that the two kinds of property are so commingled that they 
cannot be separated without impairing the value of each, will be 
a basis for implying such an agreement. Barrow v. Calkins, supra; 
per Denio, C. J., in Collumb v. Read (1862) 24 N. Y. 505, 509. 
Now as it is always intended that a joint-stock association shall not 
be dissolved on the death of a shareholder, but shall continue in 
business, using the property, the representative or devisee taking 
the place of the deceased shareholder, the organization of such an 
association would in itself seem to be sufficient evidence of an 
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agreement that all the property be held as personalty, at least so 
long as the association shall continue to exist. 



Generic Words as Trade-Marks. To prevent unfair competi- 
tion trade-marks have been protected by law. But, to avoid the crea- 
tion of monopolies, such protection has been withheld where the 
words used are descriptive of the quality or ingredients of an article. 
Thus the name " Crystallized Egg," for preserved eggs, has been 
held invalid as a trade-mark, since it denotes the ingredients of the 
article and others have the right to put such a preparation upon the 
market. Lamont v. Leedy (1898) 88 Fed. 72. On the other hand, 
" Bromo -Caffeine," as applied to a medicine, has been upheld, since 
it is suggestive, rather than descriptive. Keasbey v. Chemical Works 
(1894) 142 N. Y. 467. The courts in their decisions are prone to 
say that words denoting quality are invalid as trade marks. It must 
be borne in mind, however, that a name may be descriptive of 
quality in two senses: (a) descriptive of the grade, ingredient or 
property of the article, as in the case cited above; or (b), descriptive 
of the merits of an article, as associated with or coming from a cer- 
tain source. If descriptive in this latter sense, the words may be 
used as a trade-mark. Dennison Mfg. Co. v. Thomas Mfg. Co. (1899) 
94 Fed. 651. 

In the recent case of Cooke & Cobb Co. v. Miller (1902) 170 N. Y. 
475, the court, Parker, C. J., dissenting, held that the word 
"Favorite," as applied to a letter-file was in so far descriptive of 
quality as not to be a valid trade-mark. The plaintiff had for many 
years manufactured a letter file, on which the label was the word 
' ' Favorite " in heavy type, with some other words, above and be- 
low, in small letters. The defendant manufactured a letter-file 
similar in appearance, on which he also printed the word "Favorite " 
in large letters. The plaintiff, alleging an infringement of his trade- 
mark, prayed for a perpetual injunction, which was refused by the 
court. It will be noticed at once, that the plaintiff relied on his 
property rights to the word "Favorite", and did not proceed on the 
broad ground of unfair competition. Now, is the word, "Favorite," 
of such a nature as to be a valid trade-mark? The court holds that 
it is descriptive of quality, in the sense that it denotes the proper- 
ties of the article. The same court, in Waterman v. Shipman, 130 
N. Y. 301, decided in 1891, held that "Ideal," as applied to foun- 
tain pens, could be used as a trade-mark. Parker, C. J., contends 
that the decision in the principal case overrules Waterman v. Ship- 
man, supra. But the two cases are not necessarily inconsistent. In 
the first place, the name, "Ideal," had by long usage become asso- 
ciated with the origin of the article, hence, under Dennison Mfg. 
Co. v. Thomas Mfg. Co., supra, it could be used as a trade-mark. 
In the second place, the defendant, Shipman, stamped Waterman's 
name on pens made by himself and the court held that this was a 
fraud upon the plaintiff. In other words, the decision of Water- 
man v. Shipman, supra, though usually cited as a trade-mark case, 



